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EASTERN DISTRICT OF MISSOURI FILED

UNITED STATES DISTRICT COURT

EASTERN DIVISION

OKURA & CO. (AMERICA), INC.,

Plaintiff,
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No. 85-2859-C (6) K
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V.

RUSSELL J. TOBEY, SR., et al.,
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Defendants.

By: /f}jllc'/llL/

Attest: EYVON MéNDEVHALL &CRK

/ /,y

MEMORANDUM AND ORDER

This matter is before the Court upon the plaintiff's motion
for preliminary and permanent injunctions and to set aside a
fraudulent conveyance. The hearing on the plaintiff's motion for
preliminary injunction was held on May 19, 1988. The plaintiff
appeared by counsel and defendant Russell J. Tobey, Sr. ("Tobey,
Sr.") and defendant Terry Tobey appeared in person and by
counsel. Based on the testimony and evidence adduced, the Court
finds as follows:

(1) On January 12, 1988, this Court entered a judgment in
favor of the plaintiff and against Tobey, Sr. in the amount of
$1,705.264.24. This judgment remains unsatisfied. On the same
date, judgment was entered in. plaintiff's favor against Terry
Tobey, the wife of Tobey, Sr.

L2 On and after January 12, 1988, Tobey, Sr. was the
owner of a 1979 Cessna R 182 airplane having the registration
number N99RT and the serial number R18201064 (hereinafter
referred to as "Plane 1"). Plane 1 was titled solely in the name

of Tobey, Sr. Plane 1 was purchased by Tobey, Sr. in 1980 from
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the proceeds of the sale of another airplane he then owned and a
bank loan.

(3) In February 1988, Tobey, Sr. arranged for the sale of
Plane 1 to a buyer in Michigan. The sale was consummated on
February 25, 1988 when Tobey, Sr. delivered Plane 1 to the buyer
in exchange for $47,000. The purchase price was paid in the form
of two cashier's checks, one in the amount of $31,000 and one in
the amount of $16,000. Both cashier's checks were drawn payable
to Tobey, Sr. alone.

(4) On February 25, 1988 Tobey; Sr. purchased a 1963 Beech
35-B33 airplane having the registration number N9742Y and the
serial number CD-611 (hereinafter referred to as "Plane 2") from
Kenneth E. Nielsen in Illinois. The purchase price of Plane 2
was $31,000 which Tobey, Sr. paid by endorsing in blank the
$31,000 cashier's check which he had received from the sale of
Plane 1.

(5) At the direction of defendant Tobey, Sr. the bill of
sale for Plane 2 was prepared to identify the purchasers as
"Russell and Terry Tobey."

(6) On February 23, 1988, Terry Tobey paid the plaintiff
$50,000 in satisfaction of the judgment entered against her on
January 12, 1988, At the hearing, Tobey, Sr. and Terry Tobey
testified that this $50,000 had been borrowed by Terry Tobey from
her son, Greg LaMear, in order to pay the judgment. However,
during his deposition taken on March 14, 1988, Tobey, Sr. testi-
fied that he gave Terry Tobey the proceeds from the sale of Plane

1 and that she used these proceeds to pay the judgment. Tobey,



Sr. further testified that éfter paying the judgment, Terry Tobey
then purchased Plane 2. Tobey, Sr. made no mention of the loan
from Greg LaMear in his deposition and he testified that he did
no£ know where Terry Tobey got the money to purchase Plane 2.

(7) After acquiring Plane 2, Tobey, Sr. testified that he
flew it from Illinois to Bismarck, Missouri for repair work. He
testified that he did not know what became of Plane 2 thereafter
and that he does know the present whereabouts of Plane 2.

(8) Terry Tobey testified that'she also does not know the
present whereabouts of Plane 2. ©She testified that all matters
pertaining to Plane 2 were handled by her son, Greg LaMear, whom
she believes may have leased it to a pilot in Ohio. After beiné
served with the temporary restraining order entered by this
Court, Terry Tobey called LaMear in order to determine the where-
abouts of Plane 2. However, she testified that LaMear told her
that he, too, did not know where Plane 2 was located. Terry
Tobey further testified that she made no further attempts to
determine the location of Plane 2.

CONCLUSIONS OF LAW

The evidence presented by the pafties and the post-hearing
memorandum submitted by the defendants pertain to the motion to
set aside the fraudulent conveyance as well as the application
for a preliminary injunction. The parties having indicated to
the Court that no further testimony or evidence is to be adduced,
the trial on the merits of this action is advanced and consoli-

dated with the hearing of the application. Fed. R. Civ. P.

65(a)(2).



Under Missouri law, a conveyance of property or of any
interest therein that is made with intent to hinder, delay or
defraud creditors is deemed null and void as against those
creditors. Mo. Rev. Stat. §428.020 (1986). In this case, it is
undisputed that Tobey, Sr. had not satisfied the judgment entered
against him on January 12, 1988 at the time of the conveyance of
Plane 2 and that he was at that time indebted to the plaintiff.
However, the ultimate issue is whether Tobey Sr.'s conveyance of
Plane 2 to himself and Terry Tobey was done with intent to de-
fraud the plaintiff. -

The evidence establishes that Tobey, Sr. was the owner of
Plane 1, which was titled solely in his name, and that he used
the proceeds from the sale of Plane 1 to purchase Plane 2 which
he then conveyed to himself and to his wife. A voluntary
transfer of property between a husband and wife to the prejudice
of the creditors of either spouse is presumptively fraudulent and

void as to those creditors. Cooper v. Freer, 385 S.w.2d 340

(Mo.App. 1965). However, when the property is held by a husband
and wife as tenants by the entirety, a conveyance of the property
cannot be held fraudulent as to the creditors of an individual

spouse. Bostian v. Jones, 224 S.W.2d 1 (Mo. 1951).

In this case, the defendants assert that because Plane 1

and Plane 2 were acquired during their marriage, both are

presumptively marital property. Hence, the transfer of either
airplane cannot be deemed fraudulent as to Tobey, Sr.'s
creditors. In support of their argument, the defendants rely on

Mo. Rev. Stat. §452.330.2 (1986) which defines "marital property"



as property acquired by either spouse subsequent to the
marriage.l The statutory definition of marital property, how-
ever, governs only in proceedings for dissolution of marriage and
it ' is applicable only to the determination of the manner in which
property acquired during marriage 1is to be divided between a
husband and wife upon dissolution. Furthermore, marital property
as defined in the statute is not necessarily equivalent to
property owned by a husband and wife as tenants by the entirety.
In fact, §452.330.3 provides that the term marital property
includes property held by the spouses as joint tenants, tenants
in common, tenants by the entirety and community property. Thus,
the defendants' reliance on §452.330.2 is misplaced.

Tobey, Sr.'s testimony that he owned Plane 1 and that it
was titled solely in his name precludes a finding that the
airplane was owned by the defendants as tenants by the

entirety. See, Morris v. Holland, 529 S.wW.2d 948 (Mo.App. 1975).

Furthermore, Tobey, Sr.'s testimony and the documentary evidence
established that the proceeds from the sale of Plane 1 were paid
to Tobey, Sr. alone and that these proceeds were used to purchase
Plane 2. The defendant's subsequent conveyance of Plane 2 to
himself and to his wife coupled with the lack of consideration
therefor constitute badges of fraud from which a strong inference

of fraudulent intent arises. See, Allison v. Mildred, 307 S.w.2d

447 (Mo. 1958); Lindell Trust Co. v. Commonwealth Land Title

1l/ The statute also lists exceptions to the definition of
marital property which are not relevant here.



Insurance Co., 611 S.W.2d 283 (Mo.App. 1980). Tobey, Sr. has not

presented any credible evidence disputing the 1inference of
fraudulent intent in the transfer of Plane 2 to himself and his

wife. See, Cooper v. Freer, supra. His deposition testimony

regarding the use of the proceeds from the sale of Plane 1 and
the source of funds for the purchase of Plane 2 differs
materially from his testimony on these issues at the hearing.
Furthermore, his claimed lack of knowledge as to the whereabouts
of Plane 2 since its acquisition suggests an effort to conceal.
Based on the facts and circumstances in evidence, the Court
finds that Tobey, Sr.'s purchase of Plane 2 with the proceeds he
received from the sale of Plane 1, and his identification of the
purchasers of Plane 2 on the Bill of Sale as Russell and Terry
Tobey, was done with the intent to hinder, delay and defraud

plaintiff of its right to satisfy the judgment. Tobey, Sr.'s
conveyance of Plane 2 to he and his wife, therefore, is void.
Mo. Rev. Stat. §428.020 (1986). The Court further finds that the
plaintiff is without an adequate remedy at law.

Accordingly,

IT IS HEREBY ORDERED that defendants Russell J. Tobey, Sr.
and Terry R. Tobey are permanently RESTRAINED AND ENJOINED from
moving, concealing, encumbering, selling or otherwise transfer-
ring possession or ownership of Plane 2, a 1963 Beech 35-B33
airplane, registration number N9742Y, serial number CD-611.

IT IS FURTHER ORDERED that the conveyance of Plane 2 to

defendants Russell J. Tobey, Sr. and Terry R. Tobey is set aside,



and this Court declares that defendant Russell J. Tobey, Sr. is
the sole owner of Plane 2.

IT IS FURTHER ORDERED that defendant Russell J. Tobey, Sr.
shall, within ten (10) days of the date of this Order, either:
(1) pay $31,000 to plaintiff, Okura & Co. (America), Inc., by
delivering cash or a cashier's check in that amount to John W.
Moticka, plaintiff's counsel, at 10 South Broadway, Suite 1800,
St. Louis, Missouri 63102, or, at defendant Russell J. Tobey,
Sr.'s option, (2) turn over Plane 2 to the United States Marshal,
who shall sell Plane 2 at a public a&ction and pay the proceeds
of the sale to plaintiff.

IT IS FURTHER ORDERED that within ten (10) days of the date
of this Order defendant Russell J. Tobey, Sr. shall pay $16,000
to plaintiff, Okura & Co. (America), Inc., by delivering cash or
a cashier's check in that amount to John W. Moticka, 10 South
Broadway, Suite 1800, St. Louis, Missouri 63102. This sum repre-
sents the excess proceeds received by defendant Russell J. Tobey,
Sr. from the sale of Plane 1 and not used to purchase Plane 2.

IT IS FURTHER ORDERED that the Clerk of the Court shall
mail copies of this Memorandum and Order‘to defendants Russell J.
Tobey, Sr. and Terry Tobey, 12627 Bradford Woods Drive, St.
Louis; Missouri 63127 and to all counsel of record in this case.

This Permanent Injunction was issued on May 21'7 , 1988,

at /2:30 PM

CAROL E. JAQKSON
UNITED STATES MAGISTRATE

Dated this 27th day of May, 1988.



UNITED STATES OF AMERICA
DEPARTMENT ( /NSPORTATION — FEDERAL AVIATION ADMINISTRATION

CER..-ICATE OF AIRCRAFT REGISTRATION

This certificate
must be in the air-

craft when operated.

/4 UNITED STATES OF AMERICA

‘EPARTMENT OF TRANSPORTATION — FEDERAL AVIATION ADMINISTRATION
CERTIFICATE OF AIRCRAFT REGISTRATION
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FEDERAL COMMUNICATIONS COMMISSION

AIRCRAFT RADIO STATION LICENSE

Froguouie

AA NUMBER OR NO. AIRCRAFT EXPIRATI
PO CONTREE RO, | TinCFLEET ISSUE DATE oare o
1
( > E 6 CEC ' ST - v 3 . )
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?ivls AUTHORIZATION 1S SUBJECT TO FURTHER CONDITIONS AS SET FORTH ON THE REVERSE SIDE.

MANUFACTURER
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~onsistent with the frequencies authcrized hereon, the li-
.ensee is authorized to use any transmitter type accepted by
he Commission for use in aircraft stations on frequencies
n the band 118-136 Mc/s or on 243 Mc/s. Any transmitter
isted hereon may be replaced with a type accepted trans-
nitter which operates on the same frequencies and performs
he same function.
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o NMoft

Transiferable

(Must be posted aboard the aircraft)

FREDLRICK J ROSS JR
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SNYDER N Y lycze
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UNITED STATES MARSHALS SERVICE 5/“/ $2< - Sl
Lastern DISTRICT OF Missouri

SEIZED PROPERTY AND EVIDENCE CONTROL

HECEIVED FROM (Name and address)

John Moticka, Attorney, #10 S. Broadway, Suite 1800, St. Louis, MO 63102
CASE NO. CASE TITLE

85-2859C(6) OKURA & CO. wvs RUSSELL J. TOBEY, SR., et al

SUBJECT (Name, address and identification data)

One (1) 1987 Audi and One (1) 1963 Beech Airplane

Tem no.l arty. DESCRIPTION OF ARTICLES STORAGE
(Include model, serial no., identifying marks, condition, value, etc.) LOCATION
1 1 1987 Audi 4000CS Quattro Fouthside Towing
4-door Sedan P911 Iowa
5-speed manual transmission St. Louis, MO

Mileage: 13,500

heated front seats

power sunroof
fully-powered accessories
AM/FM stereo

Value: $12,000.00

2 il 1963 Beech 35-B33 Airplane St. Clair Airport
Registration # N9742Y St. Clair, MO
Serial # CD-611
Value: $30,000.00

| certify that | have received and held myself accountable for the articles listed above:

1
NAME & TITLE (Typed or printed) AGENCY DATE SIGNATURE f
Kenneth J. Schaefer USMS 3/8/88
CHAIN OF CUSTODY i 1/
ITEM NO. DATE RELINQUISHED BY RECEIVED BY PURPOSE
NAME & AGENCY ISERERC SN Sold per court order dated
1 7/18/88 /(_T&,[,g,;,,,,,_,\; Hotdos Ted Co 4/29/88 for $//, 500.00
SIGNATUR SIGNATURE
'KZ )M,/L____ ﬁ A//Z/ Copy of Court Order attached.
NAME'& AGENCYV NAME & AGENCY Sold per court order dated
9 7/18/88 hethh S&]&\%Pr\ (I&/’]S ‘&Q"f‘\iion p@ﬁ‘&lS 5/27/88 for $25, 0CC- 0C
Q%ﬁATU E SIGNATURE " . L -
7 27 Ao ... |Copy of Court Order attached.
NAME & AGENCY /,ﬁﬂAME & AGENCY
SIGNATURE SIGNATURE

(Prior Editions Are Obsolete And Not To Be Used) (OVER) Form USM-102 (Rev. 4/78)
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI

OKURA & CO. (AMERICA), INC.,
Plaintiff,
No. 85-2859C(6)

VsS.

RUSSELL J. TOBEY, SR., et al.,

Deféndants.

NOTICE OF SALE

I will, on Monday, July 18, 1988, at Noon, at the north front
door of the Courthouse for the U.S. District Court for the Eastern
District of Missouri, 1114 Market Street, St. Louis, Missouri 63101,
sell at public auction to the highest bidder, for cash, all the
rights, title, interest, claim, estate and property of Defendant
Russell J. Tobey, Sr., in and to the following described airplane,
to wit:

One (1) 1963 Beech 35-B33, Registration No. N9742Y,
Serial No. CD-611

On July X , 1988, I posted copies of this Notice in three (3)
public places in St. Louis, Missouri, and mailed copies of this
Notice to Defendant Russell J. Tobey, Sr., 12627 Bradford Woods

Drive, St. Louis, Missouri 63127, and all counsel of record.

‘Contact John W. Moticka, 241—909%1:0 view the airplane.

Wil 3

United States Marshal r the
Eastern District of MisSsouri

g 26.0%
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI

OKURA & CO. (AMERICA), INC.,
Plaintiff,
No. 85-2859C(6)

VsS.

RUSSELL J. TOBEY, SR., et al.,

N N N N N N N

Defendants.

NOTICE OF SALE

I will, on Monday, July 18, 1988, at Noon, at the north front
door of the Courthouse for the U.S. District Court for the Eastern
District of Missouri, 1114 Market Street, St. Louis, Missouri 63101,
sell at public auction to the highest bidder, for cash, all the
rights, title, interest, claim, estate and property of Defendant
Russell J. Tobey, Sr., in and to the following described airplane,
to wit:

One (1) 1963 Beech 35-B33, Registration No. N9742Y,
Serial No. CD-611

On July X , 1988, I posted copies of this Notice in three (3)
public places in St. Louis, Missouri, and mailed copies of this
Notice to Defendant Russell J. Tobey, Sr., 12627 Bradford Woods

Drive, St. Louis, Missouri 63127, and all counsel of record.

Egéﬁtact_John_w. Moticka, 241-909%)Oto view the ai;ifane.

Wil 5 et

United States Marshal r the
Eastern District of Migsouri

}141/71 4?24(0&6



Eastern

DISTRICT OF

UNITED STATES MARSHALS SERVICE

Missouri

SEIZED PROPERTY AND EVIDENCE CONTROL

ECEIVED FROM (Name and address)

John Moticka, Attorney, #10 S. Broadway, Suite 1800, St. Louis, MO 63102
CASE NO. CASE TITLE
OKURA & CO. wvs RUSSELL J. TOBEY, SR., et al

85-2859C(6)

SUBJECT (Name, address and identification data)

One (1) 1987 Audi and One (1) 1963 Beech Airplane
DESCRIPTION OF ARTICLES STORAGE
ITFEN Nie: Sl (Include model, serial no., identifying marks, condition, value, etc.) LOCATION
1 1 1987 Audi 4000CS Quattro Bouthside Towing
4-door Sedan P911 Iowa
5-speed manual transmission 5t. Louis, MO
Mileage: 13,500
heated front seats
power sunroof
fully-powered accessories
AM/FM stereo
Value: $12,000.00
2 1 1963 Beech 35-B33 Airplane St. Clair Airport

Registration # N9742Y
Serial # CD-611
Value: $30,000.00

St. Clair, MO

| certify that | have received and held myself accountable for the articles listed above:

J
NAME & TITLE (Typed or printed) AGENCY DATE SIGINATURE
Kenneth J. Schaefer USMS 3/8/88
CHAIN OF CUSTODY Vo U
ITEM NO. DATE RELINOUISHED BY RECEIVED BY PURPOSE
NAME& AGE NAME & AGENCY Sold per court order dated
: 7/18/88 SIGN TUR £ Lt %%u@gj C 4/29/88 for $/,:500.00
[
XZ M__— /Z/ Copy of Court Order attached
NAME'& AGENCY U mAME& AGENCY Sold per court order dated
. 7 /18,88 [Keareth SclnmLa LSAS  IHgec son Q@uﬂ'& 5/27/88 for $2%, 0CC- 06
'iNAQﬂfil,/—\ SIGNATURE . 5 6 - ————
A A /44;qquﬂ~k opy of Court Order attache
NAME & AGENCY /ﬂAME & AGENCY
SIGNATURE SIGNATURE
(Prior Editions Are Obsolete And Not To Be Used) (OVER) Form USM-102 (Rev. 4/78)
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Steven D. Harrison, D.D.S., M.S.

“Specialist in Orthodontics’’

Mot Amencan Assocanon of Orthodontists

Airplane - 1963 Beeck Debionaire
Serial Number - CD-611

N9742Y
Previous Owner - Russ & Tery Tobey
P.0. Box 1964
Sedalia, MO 65103
John Moticha Attpgene Brad Dede (Tobey's) Att
314-241-9090 Bankrup{cy 314-725-9700 SR
Insurance - AVEMCO $200.00 Deductable
1-800-638-8440 500,000.00 Liability
Steve Mueller 1996.00 Premium Payable Quarterly

7-18-88 Effective Date

Purchased - 7/18/88
U.S. Federal Court
St. Louls, MO
Bankruptcy

Nielsen, Kenneth E. Owner from Nov. 1978 until Jan 1988
2509 Oakwood Drive
Olympia Fields, IL 60461

1-313- 748~ Y7297

Broker that sold airplane to Russ Tobey - John Arnold
Frankfort, IL

:?A*J%JQ Y97¢&3(\ [~ S -
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O UNITED STATES MARSHALS SERVICE

United States Marshal’s Bill of Sale

District of .Misseuri.................. dated..May.27...................... , 19.88., have this day sold at Public

Auction to Harrison.Rentals:&.Investments... in accordance with Section 939, R.S., U.S., the--

following-described property, to wit: .One...(1)..1963..Beech..35-B33..airplane, .registration....

SIS ws e
TNAL WV L

number. N9742Y...Serial. number.CD=611

me in cash of the sum of ...$235000,00 .. ...
for said .1963..Beech..35-B33.airplane.......ccc........ . I hereby sell, transfer, and convey to the said
Harrison Rentals & Investments . the purchaser thereof, all right, title, and interest that I as

Marshal of the United States am authorized to convey by virtue of said order of sale.

WITNESS, my hand and official seal, affixed at my office in the City of ....... St..Louis . .. :

Missouri................ this

Witnesses:

Deputy United States Marshal.

Form USM-190
DoJ (Est. 12/8/75) .



