
OKURA & CO.

v.

RUSSELL J.

(eunRlca) , rNc. ,

Plaintiff,

TOBEY, SR. , et dl. ,

No. 85-2859-c

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI

EASTERN DIVISION

0o ymc

FILED
I IMA\ 2iiggg

EYVON iVITNDENHAI.L
U. S. DISI-,]ICT COURT

E. ^Dlsrfilcl oF. \10.
(1) tnui cot* r,r-tne oxtc,iw

De fendants .

MEMORANDUM AND ORDER
Drtrdi

fhis matter is before the Court i:pon the plaintif f 's motion

for preliminary and permanent injunctions and to set aside a

fraudulent conveyance. The hearing on the plaintiff's motion for
preliminary injunction was held on May 19, I9BB. fhe plaintiff

appeared by counsel and defendant RusseII J. Tobey, Sr. ("Tobey,

Sr. " ) and defendant Terry Tobey appeared in person and by

counsel. Based on the testimony and evidence adduced, the Court

finds as follows:

(I) On January L2, I9BB, this Court entered a judgmenL in
favor of the praintiff and against robey, sr. in the amount of

$r,705.264.24. This judgment remains unsatisfied. on the same

date, judgment was entered in praintiff's favor against rerry

Tobey, the wife of Tobey, Sr.

(2) On and after January 12, I9Bg, Tobey, Sr. was the

owner of a L979 Cessna R I82 airplane having the registration
number N99RT and the serial number RlB2O1064 (hereinafter

referred to as "Plane l"). plane 1 was titled solely in the name

of Tobey, sE. Prane I was purchased by Tobey, sr. in rggo from
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/)
the proceeds of the sale of another airplane he then owned and a

bank loan.

(3) In February 1988, Tobey, Sr. arranged for the sale of
Plane 1 to a buyer in Michigan. fhe sale was consunmated on

February 25,19Bg when Tobey, sr. delivered prane r to the buyer

in exchange for $47,000. The purchase price was paid in the form

of two cashier's checks, one in the amount of $3r,ooo and one in
the amount of $16r000. Both cashier's ctrecks were drawn payable

to Tobey, Sr. alone.

(4) on Februaty 25, 1988 Tobey, tr. purchased a f963 Beech

35-B33 airplane having the registration number Ng742y and the

serial number cD-611 (hereinafter referred to as ,'prane 2") fron
Kenneth E. Niersen in rrrinois. fhe purchase price of prane 2

was $31,000 which Tobey, Sr. paid by endorsing in blank the

$31,000 cashier's check which he had received from the sale of
Plane I.

(5) At the direction of defendant Tobey, Sr. the bilf of
sare for Prane 2 was prepared to identify the purchasers as

"Russell and Terry Tobey. "

(6) on February 23, 1988, Terry Tobey paid the plaintiff
$50,000 in satisfaction of the judgment entered against her on

January 12' 1988. At the hearing, Tobey, sr. and Terry Tobey

testified that this g50,ooo had been borrowed by Terry Tobey from
her son, Greg LaMear, in ord,er to pay the judgment. However,

during his deposition taken on March L4,1988, Tobey, sr. testi-
fied that he gave Terry Tobey the proceeds from the sale of prane

1 and that she used these proceeds to pay the judgment. Tobey,
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Sr. further testified that after paying the judgment, Terry Tobey

then purchased Plane 2. Tobey, Sf. made no nention of the loan

from creg LaMear in his deposition and he testified that he did

not know where Terry Tobey got the money to purchase Plane 2.

(7) After acquiring Plane 2, Tobey, Sr. testified that he

flew it from Illinois to Bismarck, Missouri for repair work. He

testified that he did not know what became of Plane 2 thereafter

and that he does know the present whereabouts of Plane 2.

(8) Terry Tobey testified that_ she also does not know the

present whereabouts of Plane 2, She testified that all matters

pertaining to Plane 2 were handled by her son, Greg Lal'Iear, whon

she believes may trave leased it to a pilot in Ohio. After being

served with the temporary restraining order entered by this

Court, Terry Tobey called LaMear in order to determine the where-

abouts of Plane 2. However, she testified that LaMear told her

that he, too, did not know where Plane 2 was located. Terry

Tobey further testified that she made no further attempts to
determine the Iocation of Plane 2.

CONCLUSIONS OF LAW

flre evidence presented by the parties and the post-hearing

memorandum submitted by the defendants pertain to the notion to

set aside the fraudulent conveyance as well as the application

for a preliminary injunction. fhe parti.es having indicated to

the Court that no further testimony or evidence is to be adduced,

the trial on the merits of this action is advanced and consoli-

dated with the hearing of the application. Fed. R. Civ. P.

65(a) (2).
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Under Missouri law, a conveyance of property or of any

interest therein that is made with intent to hinder, delay or

defraud creditors is deemed null and void as against those

creditors. Mo. Rev. stat. $428.O2O (reSO1. rn this case, it is

undisputed that Tobey, Sr. had not satisfied the judgrnent entered

against him on January L2, I9BB at the time of the conveyance of

Plane 2 and that he was at that t ine indebted to ttre pla int i f f .

However, the ultimate issue is wtrether Tobey Sr.'s conveyance of

Plane 2 to himself and Terry Tobey was done with intent to de-

fraud the plaintiff.

T'he evidence establishes that Tobey, Sr. was the owner of

Plane I, which was titled solely in his name, and that he used

the proceeds from the sale of Plane I to purchase Plane 2 which

he then conveyed to himself and to his wife. A voluntary

transfer of property between a husband and wife to the prejudice

of the creditors of either spouse is presunptively fraudulent and

void as to those creditors. Cooper v. Freer, 385 S.W.2d 340

(uo.app. 1965). However, when the property is held by a husband

and wife as tenants by the entirety, a conveyance of the property

cannot be held fraudulent as t,o the creditors of an individual
spouse. Bostian v. Jones, 224 S.W.2d I (Uo. I95I).

In this case, the defendants assert that because Plane I

and Plane 2 were acquired during their marriage, both are

presurnptively marital property. Hence, the transfer of either

airplane cannot be deemed fraudulent as to Tobey, Sr. 's
creditors. In support of their argument, the defendants rely on

Mo. Rev. Stat. $452.330.2 (I986) which defines,'marital property,'
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J as property acquired by either spouse subsequent to the

marriage.I ftre statutory definition of narital property, how-

everr gov€rrs only in proceedings for dissolution of marriage and

it'is applicable only to the determination of the rnanner in which

property acquired during marriage is to be divided between a

husband and wife upon dissolution. Furthermore, marital property

as defined in the statute is not necessarily equivalent to
property owned by a husband and wife as tenants by the entirety.
rn f act, $452 .330 .3 provides that the tern urar itar property

incrudes property herd by the spouses- as joint tenants, tenants

in common, tenants by the entirety and community property. Ttrus,

the defendants' reliance on $452.330.2 is misplaced.

Tobey, Sr.'s testimony that he owned plane I and that it
was titred sorely in his name precludes a finding that the

airplane was owned by the defendants as tenants by the

entirety. See, Morris v. HoIIand, 529 S.W.2d 948 (Uo.epp. I975).

Furthermore, Tobey, Sr.'s testimony and the documentary evidence

established that the proceeds from the sale of Plane I were paid

to Tobey, Sr. alone and that these proceeds were used to purchase

Plane 2. T,he defendant's subsequent conveyance of Plane 2 Lo

himself and to his wife coupled with the lack of consideration
therefor constitute badges of fraud from which a strong inference

of fraudulent intent arises. see, Allison v. Mirdred, 3o7 s.w.2d

447 ( Pto. 1958 ) ; LindeII Trust Co. v. Commonwealth Land TitIe

]-/
ma
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J Insurance Co., 611 S.w.2d 283 (tqo.ePp. I98O). Tobey, SE' has

presented any credible evidence disputing the inference

fraudulent intent in the transfer of Plane 2 Eo himself and

not

wi'fe. See, CooPer v. Freer, -ry.. His deposition testimony

regarding the use of the proceeds from the sale of Plane I and

the source of funds for the purchase of Plane 2 differs

materially from his testimony on these issues at the hearing.

Furthermore, his clairned lack of knowledge as to the whereabouts

of plane 2 since its acquisition suggests an effort to conceal.

Based on the facts and circumstances in evidence, the Court

finds that Tobey, Sr.'s purchase of Plane 2 with the proceeds he

received from the sale of Plane 1, and his identification of the

purchasers of Plane 2 on the BiIf of SaIe .as RusseII and Terry

Tobey, was done with the intent to hinder, delay and defraud

plaintiff of its right to satisfy the judgment. Tobey, Sr.'s

conveyance of Plane 2 to tre and his wife, therefore, is void.

I'{o. Rev. Stat. $428.O2O (f986). T'he Court further f inds that the

plaintiff is without an adequate remedy at law.

Accordingly,

IT IS HEREBY ORDERED that defendants RusseII .I. Tobey, SE.

and Terry R. Tobey are permanently RESTRAINED AND ENJOINED from

moving, concealing, encumbering, selling or otherwise transfer-

ring possession or ownership of Plane 2, a 1963 Beech 35-833

airplane, tegistration number N9742Y, serial number CD-61I.

IT IS FURTHER ORDERED that the conveyance of Plane 2 to

defendants Russell J. Tobey, Sr. and Terry R. Tobey is set aside,

of

his
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and this Court declares that defendant Russell J. Tobey, Sr. is

the sole owrier of Plane 2.

IT IS FURTHER ORDERED that defendant Russell J. Tobey, SE.

shall, within ten (fO1 days of the date of this Order, either:
(1) pay $31,000 to plaintiff, Okura & Co. (America), Inc., by

delivering cash or a cashier's check in that amount to Jotrn W.

Moticka, plaintiff's counsel, at I0 South Broadway, Suite 1800,

St. Louis, llissouri 63102t ot, dt defendant Russell J. Tobey,

Sr.'s option, (2) turn over Plane 2 Eo the United States Marshal,

who shall sell Plane 2 at a public auction and pay the proceeds

of the sale to plaintiff.

IT IS FURTHER ORDERED that within ten (fO1 days of the date

of this Order defendant Russell J. Tobey, Sr. shall pay $16,000

to plaintiff, Okura & Co. (America), Inc., by delivering cash or

a cashier's check in that amount to John W. Moticka, I0 South

Broadway, Suite 1800, St. Louis, Missouri 63f02. This sum repre-

sents the excess proceeds received by defendant Russell J. Tobey,

Sr. f rom the sal-e of Plane I and not used to purchase P1ane 2.

IT IS FURTHER ORDERED that the Clerk of the Court shall
mail copies of this Memorandum and Order to defendants RusseII J.

Tobeyr. St. and Terry Tobey, L2627 Bradford Woods Drive, St.

Louis, Missouri 63L27 and to all counsel of record in this case.

Ttris Permanent Injunction was issued on May A? , 1988,

ar tZiSo Pl^

Dated this 27:-tr day of May, 1988.

CAROL E. .]AgKSON
UNITED STATES MAGISTRATE
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,&tl*rr/t r't\'",-a**
a*f (ts- 1ar:-UNITED STATES MARSHALS SERVICE

-Ias 

t e rn DISTRICT OF Mi ssorrri
SEIZED PROPERTY AND EVIDENCE CONTROL

HtrCElVED FROM {Name

John Moticka,
and address)

Attorney, /lI0 S. Broadway, Suite 1800, St Louis, MO 63102
TITLASE NO,

Bs-2Bs9C (6) OKURA & CO. VS RUSSELL J. TOBEY, SR., et a1
SUBJECT (Name, address anO iOenrifiiitlon clata)

lcertify that lhave received and held myself accountable for the articles listed above:
NAME & TITLE (Typed or printed)

Kenneth J. Schaefer
CHAIN F CUSTODY

rTEr,/ NO

ng

ort

PU RPOSE

Sold per court order dated
4129 lB8 tor $ //, 5oo. o A

opy of Court Order attached.

Sold per court order dated
5127188 for $ 2s, o)o OO

opy of Court Order attached

87 Audi and One 963 Beech Airplane
ITEM NO. OTY. DESCRIPTION OF ARTICLES

model, serial no., identifying marks, condition, value,(lnclude etc
STOR AG E

LOCATI ON

I

2

I

I

l9B7 Audi 4000CS Quattro
4-door Sedan
5-speed manual transmission
Mileage:13,500
heated front seats
power sunroof
fu1ly-powered accessories
AM/FM stereo
Value: $12,000.00

i963 Beech 35-B33 Airplane
Regi.stration /l N9742Y
Serial // CD-611
Value: $30,000.00

outhside Towi
9ll Iowa
t. Louis, MO

t. Clair Airp
t. Clair, MO

3 /8 /BB

RELINOUISHED BY RECEIVED BY

7 / 18/88
NAME & AG

7 / L8/88

& AGqNCY

SI GN ATUR SI GNATUR E

(Prior Editions Are Obsolete And Not To Be Used) (OVER) Form USM-10? (Rev 4i 7B)



LINITI.ID STATES DISTRICJT COIIRT
EASTERN DiSTRICT OF MISSOURI

OKURA & CO. (A}IERICA) , INC. ,

Plaintif f ,
No. 8s-285eC(6)

vs.

RUSSELL J, TOBEY, SR., et dl.,

Defendants.

NOTICE OF SAIE

I wi11, on Monday, July 18, 1988, at Noon, at the north front
door of the Courthouse for the U,S. District Court for the Eastern

District of Mi.ssouri, 11I4 Market Street, St. Louis, Mi.ssouri 63t0t,

sel1 at public auction to the highest bidder, for cash, all the

rights, title, interest, c1aim, estate and property of Defendant

Russell J. Tobey, Sr., in and to the following described airplane,

to wit:

One (1) 1963 Beech 35-833, Registration No. N974ZY,
Serial No. CD-511

?
On July 6 , 1988, I posted copies

public places in St. Louis, Missouri,

Notice to Defendant Russell J. Tobey,

Drive, St. Louis, llissour! 63127, and

lontact ,Iohn 9f . Moticka, Z4L-gOgO,

)
)
)
)

)
)
)
)
)

of this Notice in three (3)

and mailed copies of this
SE. , L2627 Bradford Woods

all counsel of record,

lto view the airqlane.

'//4LV).-
States rshal

ofM
theUnit

Eastern

\ 4l /7'l {t€'ood
Di str ict sour 1



-Ji2 UNITI]D STATES DISTRICT COURT
EASTERN DISTRiCT OF MISSOURI

OKURA & CO. (AmERICA) , INC, ,

Plaintif f ,
No. 8s-285sc( 6)

vs.

RUSSELL J. TOBEY, SR., Ct dl.,

Defendants.

NOTICE OF SALE

I wilI, on l'londay, July IB, 1988, at Noon, at the north f ront

door of the Courthouse for the U,S. District Court for the Eastern

Di.strict of Missouri, 1II4 Market Street, St. Louis, l'lissouri 53101

sell at public auction to the highest bidder, for cash, all the

rights, tit1e, interest, cIaim, estate and property of Defendant

Russell J. Tobey, SE., in and to t-he folLowing Cescribed ai.rplane,

to wit:
One (I) 1963 Beech 35-833, Registration No. N9742Y,
Serial No. CD-6lI
-?On July d , 1988, I posted copies

public plaees in St. Louis, Missouri,

Notice to Defendant Russell J. Tobey,

Drive, St. Louis, MissourL 63127, and

lontact ilohn W. Moticka , 24I-9090,

of this Notice in three (3)

and mailed copies of this
Sr. , L2627 Bradford Woods

all counsel of record.

4to view the airBlane, /;,//;-V),oA
States Marshal
District of M

r the
sour 1

Unit
Eastern

141 /7 1 {21'ot6



UNITED STATES MARSHALS SERVICE

Eastern OISTRtCT OF Mi ssorrri

SEIZED PROPERTY AND EVIDENCE CONTROL

ECEIVED FROM (Name

John l"to E icka,
and address)

Attorney, #10 S. Broadway, SuiEe 1800, St Louis, MO 63L02
E CASE TITLE

OKURA & CO.8s-2859c (6) VS RUSSELL J. TOBEY, SR., et A1

SUBJECT (Name, address and idenrificarion clata)

I certify that have received and held myself accountable for the articles listed above

ng

ort

t order daEeci

// , Soo-o C
ched

ated
oo

ched

One (l d and One 1 1963 Beech Ai l-ane

ITEM NO. OTY. (lnclude
DESCRIPTION OF

model, serial no., identifying
ARTICLES
marks, condition, value, etc,)

STOR AG E

LOCATI ON

i

2

I

1

i987 Audi 400OCS Quattro
A-door Sedan
5-speed manual transmission
Mileage: l3,500
heated front seats
power sunroof
fu1ly-powered accessories
M/FM stereo
Value: $12,000.00

1963 Beech 35-B33 Airplane
Regi-s trat ion /i N97 42Y
Serial # CD-6Ii
Value: $30,000.00

ouths ide To\,ri
9il Iowa
t. Louis, MO

t
t

Clair Airp
Clair, M0

NAME & TITLE (Typed or printed)

Kenneth J. Schaefer
AGENCY I DATEusMS I tla/aa

sr6Nr

K/
TUryE/

J,il^/
CHAIN OF CUSTODY

ITEN/ NO DATE RELINOUISHED 8Y RECEIVED BY PU RPOSE

I 7 I LB/BB
NAME & AGENCY T

K.f -t-/tq*/t-,- rtot !
NAME & AGENCY

kltlr^,n Er,! (
Sold per court order dat
4l29l88 f.or $ //, Soo.OC
opy of Court Order attac"?T',;k{,*t

2 7 / L8/88

NAME'& AGENCY U

lenno*h S.[rrJ" l,\/l S

6IAME & AGENCY

tr;rris^ P"*"r=
SoId per court order da
5/27/88 for $2S,o;o.(
opy of Court Order aLta"1tiffi,l SIGNATURE

2 .?' ''7r.<
NAME & AGqNCY

t2
NAME & AGENCY

SIGNATURE SI GNATURE

RPrior Editions Are Obsolete And Not To Be Used Form USM.102 (Rev. 4/78)
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Steven D. Harrison, D.D.s., M.s.

"Specialist in Orthodontics"
u-rrr Arer.n Asqrns d Orthodotists.:.

---- EE I
=a=l!-#Y

1)
/t

f\
J)

Z\

Airplane - 1963 Beeck Debionaire
Serial Number - CD-611

N97 42v
Previous Owner - Russ & Tery Tobey

P. O. Box 1964
Sedalia, MO 65103

5 ) John Moticha
3r4-21i.-9090

6 ) rnsurance -

AttOrney
Bankruptcy

AVEMCO
1 -800-6 38-8440
Steve Mueller

Brad Dede ( Tobey's ) Attorney3r4-7 25-97 00

$200.00 Deductable
500,000.00 Liability
1996.00 Premium Payable Quarterly
7-18-BB Effective DaLe

B)

o\

l) Purchased - 1/LB/BB
U. S. Federal Court
St. Louis, MO
Bankruptcy

Nielsen, Kenneth E.
2509 Oakwood Drive
Olympia Fields, IL 6046I

1-3 rr- ?t 8- ?? vl

Owner from Nov. I9lB untif Jan I 9BB

to Russ Tobey - John Arnold
Frankfort, IL

l^ ?tf-

Broker that sold airplane

3,".^id Y61-aJ tt
Kr*^-'d;- !^^^';

3^,--lr^-o A,"e df^J3 rr

A

PHoNE (314) 364-0700
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UNITED STATES MARSHALS SERVICE

Eastern District of Missouri

Deput.r United State.s Marshul

A. D. l9 .8.8

Form USM.l90

lEst 12/8/75)
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KNOW ALL MEN BY THESE PRESENTS, l'hat I, .I^/ILLIAM.,S.,...VAUGHN

Marshal of the United States of America for the ......Ea.s.1.e.rn.........,...District of ...}Ilssouri............

byvirtueof anorderofsaleissuedoutof theDistrictCourtof theUnitedStatesforthe..-Eas.tera........

District of ..M1p.s.q.u.r.i.......... dated...May...1l7..... , I9.8.8.,have thisdaysold at Public

Auction to .Har.r.is.p.rt..Rent.els..&..Invesf,menLs.... in accoldancc with Section 939. R.S.. U.S., the -

following-described property, to wit: .One...(1)..1963..leech..35.-.333..airplane,...r.eg.isrrarion....

rr.u.rnb.e.r..L{9.742Y,.. Serial..nunb.e.r.. cD.:.611..... .. iii':. i:i:tii.i;y.........
Fcde'cl Aviaiion ACministrarion

;";;;;;;;;"'""",,;";;,.,.,"",,.":;;'o.n^,n,ffiepaymentto
me in cash of the sum of ...$25r.Q0.0.'.0.0........ , the purchase price and best bid

for said .1963..8eech..35.:833...a-i-rp1ane.. . I hereby sell, transfer. and convey to the said

f.ef.f.+:g*..891!.?.19...q...T.1y.:S.!t1g119....... the purchaser rhereof, all right, title, and interesr rhat I as

Marshal of the United States am authoriz.ed to convey by virtue of said order ol sale.

WITNESS. my hand and official seal. affixed at my office in the City of .......$.!.,,...Ir.qHf.e.........
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